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DISCUSSION: — The employment-based immigrant visa petition was denied by the Director. 
Nebraska Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 


The petitioner is a software development Company. It seeks to employ the beneficiary permanently in 
the United States as a software engineer (quality assurance) pursuant to section 203(b)(2) of the 
Immigration and Nationality Act {the Act), 8 U.S.C. § LI53(by(2). As required by statute, a labor 
certification accompanied the petition. The director determined that the beneficiary did not satis\ 
the minimum level of education stated on the labor certification. The director denied the petition 
accordingly. 


The AAO issued a Request for Evidence (RFE) and Notice of Derogatory Information (NDI) on May 
18, 2012 concerning the actual minimum educational requirements of the offered position. | The AAO 
explained that 1t consulted a database that did not equate the beneficiary's credentials to a U.S. master’s 
degree. The AAO solicited additional evidence of the beneficiary’s credentials. The AAO noted that it 
appeared the business may no longer be in operation, and requested evidence of current activity and 
conunued existence of the job offer. The AAO also requested evidence to establish that the petitioner 
has the ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition and continuing up to the present. Specifically, the petitioner was instructed to submit tax 
returns or audited financial statements for the petitioner for 2008, 2009, 2010, and 2011 and Forms 
W-2 or 1099 (if any) for the beneficiary for 2008, 2009, 2010, and 2011. 


This office allowed the petitioner 45 days in which to respond to the RFE/NDI. In the RFE/NDI, the 
AAO specifically alerted the petitioner that failure to respond to the notice could result in dismissal of 
the appeal. The failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14). More than 45 days have passed and 
the petitioner has failed to respond with proof that the beneficiary possessed the required education 
for the offered position and that it has the ability to pay the beneficiary the proffered wage. 


Thus, the appeal will be dismissed as abandoned. See also 8 C.F.R. § 103.2(b)(13). 


The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 
8 U.S.C. § 1361. The petitioner has not met that burden. 


ORDER: The appeal is dismissed. 


' The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). 


